ltem: 6.1
Planning Committee: 19 January 2022.

Section 42 Application to Vary Conditions of Planning Permission
16/580/TPPMAJ at Costa Head, Birsay.

Report by Interim Executive Director of Finance, Regulatory, Marine
and Transportation Services.

1. Summary

1.1

An application has been submitted under Section 42 of the Town and Country
Planning (Scotland) Act 1997, as amended, to carry out development without
complying with conditions subject to which a previous planning permission was
granted. In this case the application is submitted for different time limiting conditions,
as attached to planning permission 16/580/TPPMAJ, for a wind farm at Costa Head,
Birsay. It is also proposed to lengthen the period for commencement of development
for the new decision. The effect of approving the application is such that a new
permission would exist for the development.

1.2.

As currently approved, the wind farm is required to commence within three years of
the date of the decision notice; as now recommended in this report, planning
permission would expire after ten years from the date on which it is granted unless
the development has lawfully commenced, reflecting uncertainty regarding the
electricity interconnector to Orkney, while maintaining the approved 25-year
operational phase of the wind farm, reflecting current policy and guidance. This
recommendation is at variance to the application as initially submitted (for a
commencement period of five years and 30-year operational phase) but would be in
line with the conclusions of recent wind farm decisions issued by Scottish Ministers,
which are a material consideration. Section 42 applications must be considered in
terms of the local development plan at the time of decision and any relevant material
considerations; it is of significant weight in the recommendation that approval
16/580/TPPMAJ remains extant.

1.3.

On balance, the proposed development is considered to accord with all relevant
policies of the Orkney Local Development Plan 2017 and Supplementary Guidance.
Accordingly, the application is recommended for approval.
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Application Number 19/014/PPMAJ.

Application Type Planning permission.

Proposal Section 42 application to vary conditions of planning
permission 16/580/TPPMAJ.

Applicant Costa Head Wind Farm Limited.

Agent: JLL, c/o Steven Black, 7 Exchange Crescent, Conference
Square, Edinburgh, EH3 8LL.

1.4.

All application documents (including plans, consultation responses and
representations) are available for members to view at the following website address:

https://www.orkney.gov.uk/Service-Directory/D/application search submission.htm
(then enter the application number given above).

2. Consultations

2.1.
No objections have been received from any statutory consultation body.

2.2.

It is considered that matters included in responses from consultation bodies can be
adequately addressed by mitigation and planning conditions.

2.3. NatureScot

In relation to potential impact on ornithology due to the variation in timescales,
NatureScot notes, “Our advice in relation to this proposal focuses on ornithology.
With regards to peregrine within Natural Heritage Zone (NHZ) 2, we advise that our
previous advice in response to the original application remains unchanged” and also
that, “We welcome the updated ornithology assessment for the proposed lifetime
extension. With regards to the ‘wider countryside’ peregrine population, we are
satisfied that the predicted collision mortality, including cumulative mortality will not
significantly affect the viability of the breeding peregrine population within NHZ 2.
Therefore, we have no further advice to provide at this time.”

3. Representations
3.1

Two objections have been received, from:

e Mr James Leitch, Feolquoy, Evie KW17 2PJ.
e Jason Schofield, Swannay House, Swannay, By Evie, KW17 2NP.
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3.2.
Objections are on the following grounds:

e Potential impact on the peregrine population.
e The contribution of the development to the Needs Case for an interconnector.

3.2.1.

Some of the content of the representations is not on material planning grounds; non-
material matters referred to in a valid letter of representation cannot be considered in
the determination of the application.

3.3.

Two further representations have been received which cannot be regarded as valid
representations, as they do not contain matters that are material on planning
grounds, or do not contain matters which relate to the application concerned.

4. Relevant Planning History

4.1.
Reference. Proposal. Location. Decision. Date.
15/211/SCO. Request for scoping | Costa Head Offer 17.06.15.

opinion, to erect 6 x | (Land Near). Observations.
wind turbines (max
height 125m).

15/301/PP. Erect a Costa Head Approved. 12.11.15.
meteorological mast | (Land Near).
(max height 82.5m)
for a period of 18
months

16/580/TPPMAJ. | Erect four wind Costa Head Appeal 18.04.109.
turbines (maximum | (Land Near). allowed.
capacity 14.4MW,
maximum height
125 metres), erect a
meteorological mast
(maximum height 81
metres), substation
and associated
infrastructure
(including access
track).

17/354/VR. Vary condition 01 of | Costa Head Approved. 01.11.17.
planning permission | (Land Near).
15/301/PP to extend
retention of
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temporary
meteorological mast
until 30 June 2018.

4.2.

Planning application 16/580/TPPMAJ was refused planning permission at a meeting
of Planning Committee on 31 August 2018. The refusal was subject to an appeal,
and the appeal was allowed on 18 April 2019.

4.3.

In relation to the length of the permission, the decision notice confirms that the
planning permission will lapse on the expiration of a period of three years from the
date of the decision notice, ie on 18 April 2022. The approval remains extant until
that date.

5. Relevant Planning Policy and Guidance

The full text of the Orkney Local Development Plan 2017 and supplementary
guidance can be read on the Council website at:

https://www.orkney.gov.uk/Service-Directory/D/Planning-Policies-and-Guidance.htm

The key policies, supplementary guidance and planning policy advice listed below
are relevant to this application:
e Orkney Local Development Plan 2017:
0 Policy 1 — Criteria for All Development.
Policy 2 — Design.
Policy 7D — Onshore Wind Energy Development.
Policy 8 — Historic Environment and Cultural Heritage.
Policy 9A — Natural Heritage Designations.
Policy 9B — Protected Species.
Policy 9C — Wider Biodiversity and Geodiversity.
Policy 9D — The Water Environment.
Policy 9E — Peat and Soils.
Policy 9G — Landscape.
Policy 10A — Core Paths and Access.
Policy 12A — Criteria for all Coastal Development.
Policy 13 — Flood Risk, SuDS and Waste Water Drainage.
o Policy 14 — Transport, Travel and Road Network Structure.

0O 0O 0O O O o oo o o o o

e Supplementary Guidance and Planning Police Advice:
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Supplementary Guidance — Energy (9 March 2017).

Supplementary Guidance — Historic Environment and Cultural Heritage (9
March 2017).

0 Supplementary Guidance — Natural Environment (March 2017).
e National Policy and Guidance:

0 Scottish Planning Policy (2014).

o0 National Planning Framework 3 (2014).

6. Legal Aspects

6.1.

Section 25 of the Town and Country Planning (Scotland) Act 1997 (“the Act”) states
that in making determinations under the Planning Acts the determination should be
in accordance with the development plan unless material considerations determine
otherwise.

6.2.

Where a decision to refuse an application is made, the applicant may appeal under
section 47 of the Act. Scottish Ministers are empowered to make an award of
expenses on appeal where one party's conduct is deemed to be unreasonable.
Examples of such unreasonable conduct are given in Circular 6/1990 and include:

e Failing to give complete, precise and relevant reasons for refusal of an
application.

e Reaching a decision without reasonable planning grounds for doing so.
e Not taking into account material considerations.

e Refusing an application because of local opposition, where that opposition is not
founded upon valid planning grounds.

6.3.

An award of expenses may be substantial where an appeal is conducted either by
way of written submissions or a local inquiry.

7. Assessment

7.1. Background

7.1.1.

A Reporter appointed by the Scottish Ministers allowed an appeal and granted
planning permission, dated 18 April 2019, for a wind farm comprising four wind
turbines (maximum capacity 14.4MW, maximum height 125 metres), a
meteorological mast (maximum height 81 metres), substation and associated
infrastructure (including access track), reference 16/580/TPPMAJ, at Costa Head
(land near), Birsay.
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7.1.2.

The decision notice confirms that the planning permission will lapse on the expiration
of a period of three years from the date of the decision notice, ie on 18 April 2022.

7.1.3.
In relation to the duration of the consent, planning condition 01 states:

“01. This planning permission shall expire and cease to have effect after a period of
25 years from the date 12 months from the date of commencement of works, or
when electricity is first exported from any of the approved wind turbines to the
electricity grid network (the "First Export Date"), whichever is earlier. Upon the
expiration of that 25 year period, the wind turbines shall be decommissioned and
removed from the site. Written confirmation of the First Export Date, within the period
12 months from the date of commencement, shall be submitted in writing to the
Planning Authority, within one month of the First Export Date.”

7.1.4.

This is repeated in condition 21, in relation to site decommissioning. The effect is
that the operational phase of the development (when the wind farm is exporting
electricity) is approved for a period of 25 years only. That 25-year period commences
12 months from the date of commencement of the development, or when electricity
is first exported to the electricity grid network, whichever is earlier. Thereafter, the
development shall cease to generate electricity and be decommissioned.

7.1.5.

The length of decision (up to three years) and duration of consent (25 years) are
both relevant to this current application.

7.2. Proposal

7.2.1.

The application was submitted under Section 42 of the Act to vary conditions 01 and
21 to extend the operational lifespan of the consenting development by an additional
five years. If approved as proposed, the references to ‘25 years’ would effectively be
substituted with ‘30 years’.

7.2.2.

The effect of approving a Section 42 application is such that a new permission would
exist for the development. In that context, the application also includes a request to
extend the length of the decision period, from the standard three years to a longer
five years, under the provisions of Section 58 of the Act. This is requested by the
agent to “...provide additional flexibility with respect to responding to any further
delays relating to grid connection”.

7.2.3.
The agent provides further background to the current proposal:
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“...final approval of the Scottish and Southern Energy Networks (SSEN) Needs Case
for a 220MW interconnector between Orkney and Caithness requires 135MW of
renewable energy generation to be contracted, consented and either hold a Contract
for Difference (CfD) or pass an Ofgem appointed financial audit...

In 2021, Ofgem agreed to an extension of time for final approval of the Needs Case,
from December 2021 to December 2022. The purpose of the extension was to allow
more time for planning decisions to be issued on other projects and to enable
consented projects to bid into the next CfD auction (Q1 2022). It is expected grid
connection dates for Costa Head...will be further delayed until April 2026 as a result.

...Since the grant of Planning Permission, turbine technology has advanced with
manufacturers offering longer warranties on equipment and longer durations of
consent are now common place. In this context, the Applicant has determined that
an increased consented lifespan could offer increased sustainable energy production
and carbon savings alongside increased socio-economic benefits.

Furthermore, since planning permission was approved, Scotland has become one of
the first nations in the world to declare a state of ‘climate emergency’ and the
Scottish Government has made amendments to the Climate Change (Scotland) Act
2009 in the form of the Climate Change (Emissions Reduction Targets) (Scotland)
Act 2019 to set a more stringent net zero emissions target for 2045...

For these reasons, the Applicant is seeking to apply for a Section 42 variation to the
developments to increase the duration of consent from 25 years to 30 years. No
other changes to the tip height, rotor diameter or site layouts are proposed.”.

7.2.4.

The application as submitted, and subject to consultation, is therefore for an
increased length of decision of up to five years, and increased duration of consent
(operational phase) of 30 years.

7.3. Ornithology

7.3.1.

Ornithology is the matter with the greatest potential to be affected by a lengthened or
otherwise affected operational phase, in particular the regional peregrine population.

7.3.2.

The Environmental Statement Addendum accompanying the original, approved
application 16/580/TPPMAJ found: that there were no further layout changes which
would avoid impacts; that there were no feasible measures for mitigation of the
operation of the wind farm, for example, by temporary turbine shutdown, as periods
of increased risk were too difficult to predict; and that there was no scope to enhance
habitat for peregrines further from the wind farm. As that resulted in significant
residual effect on the regional peregrine population, a compensatory measure was
proposed in the form of the design and implementation of a Peregrine Research and
Management Plan across the Orkney and North Caithness Natural Heritage Zone,
NHZ2 (which includes Hoy SPA, North Caithness Cliffs SPA and part of East
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Caithness Cliffs SPA). NatureScot concluded that there would be no adverse effect
on the integrity of the Hoy SPA, North Caithness Cliffs SPA or East Caithness Cliffs
SPA, and did not object to the application. A planning condition was attached to the
decision requiring design and implementation of the Peregrine Research and
Management Plan.

7.3.3.

An ‘Ornithological Assessment Update’ was submitted to accompany the current
application; as noted at section 7.2.4 above; this was in relation to a proposed
increase in the duration of the operational phase to 30 years. In response,
NatureScot confirms that its advice in response to the original application remains
unchanged.

7.3.4.

RSPB Scotland has objected to the current application, maintaining its objection to
the original application. The date of the ornithological survey data is raised by RSPB
Scotland, noting that the period between that survey date and the commencement of
development, of course, increases if the commencement date is later, and
comments that the decision-maker should be satisfied that information available is
sufficiently up to date.

7.3.5.

Under the provisions of the Conservation (Natural Habitats, &c.) Regulations 1994,
as amended, as Competent Authority, the planning authority must consider whether
any plan or project would have a ‘likely significant effect’ on a European site before it
can be consented, and if so carry out an Appropriate Assessment. As was the case
for the original submission, the proposal, individually or in combination with other
plans or projects, is likely to have a significant effect on the Hoy SPA, North
Caithness Cliffs SPA and East Caithness Cliffs SPA in relation to peregrine. The
Appropriate Assessment is attached as Appendix 1 to this report, which concludes,
based on the ornithological information and advice available, including the formal
response from NatureScot, that the proposal, either on its own or in combination with
other wind farms, would not have an adverse effect on the integrity of the Hoy, North
Caithness Cliffs or East Caithness Cliffs SPAs. As such, there is no impediment to
consent being granted.

7.4. Duration of Consent

7.4.1.

Section 42 applications must be considered in terms of the local development plan
and any relevant material considerations at the time of decision. Critical in that
regard is Policy 7 — Energy, which notes that consent for wind energy developments
may be granted for a maximum period from the date “that the device commences
energy generation”. It is stated that this maximum period is “usually 25 years”. The
local development plan policy aligns with paragraph 170 of Scottish Planning Policy,
which recognises that whilst areas identified for wind farms should be suitable for
use in perpetuity, consents may be time-limited.
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7.4.2.

Two wind farm decisions were issued by Scottish Ministers on 21 December 2021,
references CIN-ORK-001 at Quanterness, St Ola, and CIN-ORK-002 at Lyness, Hoy.
For both applications, the applicant sought in-perpetuity consent for the wind farm;
however, Scottish Ministers concluded that there is no clear justification to depart
from Policy 7D, and that a 25-year time limit is appropriate in both cases.

7.4.3.

Decisions of the Scottish Ministers are capable of being material considerations.
Whilst not binding, those wind farm decisions are sufficiently close to the current
matter, and made so recently, that the conclusions of the Scottish Ministers are
considered a material consideration in this case.

7.4.4.

On that basis, it was confirmed to the applicant by the planning authority that the
current application would be considered acceptable if for a 25-year time limit only,
matching and effectively deferring the duration of consent of the existing approval.

7.4.5.

It should be noted that this position of the planning authority was provided to the
applicant late in the consideration period, in part due to the timing of the decisions of
the Scottish Ministers referenced above, and in conjunction with the separate
position of the planning authority in relation to the length of decision (before expiry).

7.5. Length of Decision

7.5.1.

As noted above, the application as submitted includes a request to extend the length
of the decision period, from the standard three years to a longer five years.

7.5.2.

Section 58 of the Act provides that the standard duration of any planning permission
(ie the period within which the permission will lapse unless it has been commenced)
is three years. However, the planning authority may make a direction that the
standard time limit is not to apply, which is the process requested in the current
application. It should be noted that the planning authority may direct that the
standard time limit is replaced with a shorter or longer period.

7.5.3.

As stated in supporting information, the grid connection date for Costa Head has
been delayed. The regulator Ofgem has confirmed that, to justify investment in the
electricity interconnector linking Orkney to the Scottish mainland, it must be
demonstrated that 135 megawatts of additional renewable energy generation are
capable of proceeding. The deadline for this Needs Case to be met has been
extended until December 2022. This situation creates uncertainty, and a risk that
planning permission could expire before a grid connection is secured; given that
commencement of the 25-year operational phase would be linked to commencement
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of the development of any works, there would therefore also be risk in commencing
any (non-generating) part of the development in the absence of a grid connection.

7.5.4.

It could be argued that these are developer risks, and an intrinsic part of pursuing
planning permission for a development that relies on other approvals. However, like
the issue of duration of consent, the wind farm decisions issued by Scottish Ministers
in December 2021 provide a clear position on this specific matter.

7.5.5.

In acknowledging the delays and uncertainty affecting grid connections, the decision
notices for those wind farms confirm as follows:

“The Scottish Ministers direct that section 58(1) of the Town and Country Planning
(Scotland) Act 1997 is not to apply with regard to this planning permission and that
planning permission is to lapse on the expiry of a period of ten years from the date of
this permission if there has been no development within that period. This direction is
made to reflect the fact that a grid connection is anticipated to not be available until
at least 2025.”.

7.5.6.

In line with this position taken by Scottish Ministers on the same matter, the planning
authority confirmed to the applicant that the application would be recommended for
approval based on a period of ten years to commence development.

7.5.7.

Therefore, at variance to the application as initially submitted and as summarised at
section 7.2.4 above, the position considered appropriate and recommended for
approval is to increase the length of decision (up to ten years) whilst maintaining the
currently approved (and extant) duration of consent (25 years).

7.6. Aviation Safety Lighting

7.6.1.

In its consultation response, the Ministry of Defence referred to aviation safety
lighting. It is noted that the Ministry of Defence offered no objection to the original
planning application, reference 16/580/TPPMAJ, subject to conditions being
attached to any consent requiring that the development be fitted with aviation safety
lighting, and that sufficient information be submitted to enable accurate marking on
aviation charts. The aviation safety lighting specified includes the option of infrared
lighting, which is not visible to the naked eye and would therefore have no visual
impact.

7.6.2.

However, Ministry of Defence continues in its consultation response to note that
when the appeal was allowed and the original application approved, whilst a
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condition is attached requiring submission of data necessary for charting, the
requirement for aviation safety lighting has been omitted.

7.6.3.

Should the application be approved, it is therefore recommended that an additional
condition be attached to those existing, to require the provision of aviation safety
lighting as recommended by Ministry of Defence. The applicant has confirmed no
objection to this addition.

8. Conclusion and Recommendation

8.1.

Planning permission for a wind farm at Costa Head, reference 16/580/TPPMAJ,
remains extant, with a length of decision of three years, and with consent for a 25-
year operational phase. The current application is submitted under Section 42 of the
Act, initially seeking an increased length of decision (up to five years) and increased
duration of consent (30 years) as the operational phase of the development.
Consultation responses were provided based on that total, extended period.

8.2.

The critical policy consideration is in relation to Policy 7D of the Orkney Local
Development Plan 2017, which confirms that consent for wind energy developments
may be granted for a maximum period, noting that this is usually 25 years. Material
considerations in this case are decisions made by Scottish Ministers in December
2021 in relation to two wind farm developments; in both cases, Scottish Ministers
concluded that there is no clear justification to depart from Policy 7D, and that a 25-
year time limit is appropriate in both cases.

8.3.

Taking account of uncertainty regarding grid connection, and in line with the recent
decision notices issued by Scottish Ministers for both wind farm applications, a
length of decision of 10 years is considered appropriate for the development to be
commenced. This is a maximum period after which time the permission would lapse;
if approved, the development could commence at any time within that 10-year
period.

8.4.

Noting that consultation responses were based on the application as submitted (5
years and 30 years), the conclusions are considered suitable and relevant to support
the recommendation (10 years and 25 years). Indeed, due to the operational phase
being reduced to match development as currently approved, any impacts may be
reduced from those considered in current consultation responses.

8.5.

Ornithology is the matter with the greatest potential to be affected by an amended
commencement date or operational phase, in particular the regional peregrine

Page 11.



population. Therefore, an ‘Ornithological Assessment Update’ was submitted with
the current application. NatureScot confirms that its advice of ‘no objection’ in
response to the currently approved application remains unchanged. An updated
Appropriate Assessment concluded that the proposal, either on its own or in
combination with other wind farms, would not have an adverse effect on the integrity
of the Hoy, North Caithness Cliffs or East Caithness Cliffs SPAs.

8.6.

An additional condition would be attached requiring the provision of aviation safety
lighting as recommended by the Ministry of Defence. As amended, and critically with
the operational phase maintained as 25 years as currently approved, no significant
additional impact is anticipated in relation to noise, seascape, landscape and visual
impact assessment, ecology, archaeology and cultural heritage, hydrology, traffic
and transport, shadow flicker or socio-economics, tourism and recreation.

8.7.

On balance, the proposed development, submitted under Section 42 of the Act, is
considered to accord with all relevant policies of the Orkney Local Development Plan
2017 and Supplementary Guidance. Objections are not of sufficient weight to
recommend refusal. The development is therefore recommended for approval, (1)
subject to the conditions attached as Appendix 2 to this report, including a 25-year
operational phase, and (2) subject to a direction under the provisions of Section 58
of the Act that the standard time limit does not apply and is replaced with a period of
10 years.

9. Contact Officer

Jamie Macvie, Planning Manager, Email jamie.macvie @orkney.gov.uk

10. Appendices

Appendix 1: Appropriate Assessment.

Appendix 2: Planning Conditions.
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Appendix 1

Habitats Regulations Appraisal.

Section 42 application to vary conditions of planning permission
16/580/TPPMAJ at Costa Head, Birsay.

Planning Reference: 21/416/VR.

Consideration of Proposals affecting European Sites

A Habitats Regulations Appraisal as required in accordance with Regulation 48 of
the Conservation (Natural Habitats, &c.) Regulations 1994, as amended. Orkney
Island Council as the Competent Authority in terms of the regulations.

The first stage of the Appraisal is to screen out cases which do not require
Appropriate Assessment and involves two tests.

Regarding the first of these tests, Appropriate Assessment is required in this case if
the proposal, either alone or in combination with other projects, is likely to have a
significant effect on a European site: in this case three SPAs.

The Costa Head development would occupy a clifftop site near to a peregrine
nesting area, where impacts on peregrine are predicted. Although the site does not
lie within a Natura 2000 site, three such sites have been identified as potentially
affected, namely the SPAs at Hoy (23 kilometres south), North Caithness Cliffs (50
kilometres south — to Stroma) and East Caithness Cliffs (80 kilometres south).

The Environmental Assessment Addendum accompanying the original planning
application concluded that: “Given the small population size of the NHZ2 peregrine
population, it is not possible to robustly justify a conclusion of no significant effect
resulting from cumulative collision mortality during the operation of the proposed
development. On a precautionary basis, it is considered that the estimated
cumulative collision mortality of 0.445 birds per annum could be a significant effect
on the regional (NHZ2) population.” The NHZ2 area includes part or all of each of the
three SPAs mentioned above. In a letter to the council dated 1 March 2017, SNH
comments on the proposal that, “there is ... potential for connectivity with the SPAs
and an adverse impact on the peregrine feature of these sites.” SNH did not change
its view in this respect following submission of the revised scheme in 2018. In its
letter of 18 May 2018, RSPB Scotland disagrees with the appellant’s position, stating
that “the conclusion of an unlikely effect on the SPA peregrine populations is
unfounded.”

In relation to the second test, the proposal is not connected with, or necessary to,
site management for conservation of the SPAs. It is not therefore exempt on that
ground.

This leads the Council to find that the proposal, individually or in combination with
other plans or projects, is likely to have a significant effect on the three
abovementioned SPAs in relation to peregrine. Consequently, the Council requires
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to make an Appropriate Assessment of the implications of the proposal for the SPAs
in view of their conservation objectives.

Turning to that Appropriate Assessment, the Competent Authority may only grant
permission for the proposal “after having ascertained that it will not adversely affect
the integrity of the European site”.

Each of the three SPAs is classified, among other things, for peregrine as a
European non-priority interest. For each site, the relevant conservation objectives
are: to avoid deterioration of the habitats or significant disturbance to the species,
thus ensuring that the integrity of the site is maintained; also to ensure that the
following are maintained in the long term: population of the species as a viable
component of the site; distribution of the species within the site; distribution and
extent of habitats supporting the species; structure, function and supporting
processes of habitats supporting the species; and no significant disturbance of the
species.

The peregrine population at Hoy SPA is currently in favourable condition; that at
North Caithness Cliffs SPA is currently in unfavourable, declining condition; and that
at East Caithness Cliffs SPA is currently in favourable condition.

The applicant investigated potential effects on the SPAs in the Environmental
Statement Addendum, and although focused on the originally proposed lifetime
extension of the development, the assessment is provided in an Ornithological
Assessment Update (using the same baseline survey data as described in the
Environmental Statement Addendum). The Statement found that the proposal when
considered together with other development and proposals in the region presented a
potentially significant collision risk to peregrine, leaving a significant residual effect
on the regional peregrine population. It commented that this finding was arrived at on
a precautionary basis. It then found that there were no feasible measures to mitigate
the residual effect and proposed a compensatory measure comprising a Peregrine
Research and Management Plan.

As to the admissibility of such a compensatory measure, judgements in the
European courts have made or adopted the finding that compensatory measures
cannot be considered in an Appropriate Assessment. However, a Court of Session
judgement (Bagmoor Wind Ltd vs. Scottish Ministers, 2010) has taken a different line
based on the UK regulations, stating that compensatory measures which are
proposed to be the subject of a planning condition can be considered in accordance
with regulation 48(6) of the Conservation (Natural Habitats &c.) Regulations 1994, as
amended. The conditions attached to the current case include one requiring a
Peregrine Research and Management Plan, and this would be retained, noting that
the outcome and benefits are too uncertain to be afforded more than minimal weight.
This is because details of the Plan are limited, and there is no clear evidence at this
stage of how the Plan might achieve the potential benefits claimed. Moreover,
NatureScot considers that the Plan would be “unlikely to mitigate or compensate for
the, albeit low, collision risk at Costa Head.”

Regarding the effect of the proposal on the three SPAs in terms of the Habitats
Regulations and specifically the Appropriate Assessment test, NatureScot stated that
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in its view “the Costa Head Wind Farm on its own or in combination with other
proposals, will not adversely affect the integrity of the SPAs Hoy, North Caithness
Cliffs and East Caithness ClIiffs.”

NatureScot confirmed that its appraisal considered three factors:

(1) The distance between the proposed site and the SPAs means that, in
accordance with NatureScot guidance, the peregrines nesting at Costa Head are not
considered part of the SPA breeding populations. However, the Costa Head and
SPA peregrines are all part of the wider NHZ2 peregrine population. In 2014, there
were an estimated 22 pairs of peregrine in NHZ2, 10 of these pairs being in the
SPAs.

(2) Displacement is considered unlikely at the Costa Head site. The predicted
collision rate for peregrine is relatively low for Costa Head on its own (0.16 birds per
annum at 98% avoidance rate). In combination with other wind farms (including the
Hesta Head proposal) the cumulative collision rate is estimated to be 0.89 birds per
annum at 98% avoidance rate.

(3) Population modelling carried out by the applicants predicts that a collision rate of
0.89 birds per annum could lead to a decline to about 56% of the current NHZ
population. The Costa Head collision mortality is unlikely to contribute to a significant
proportion of the overall cumulative mortality. NatureScot considers that the
modelled population decline for Costa Head on its own and in combination with the
Hesta Head and other NHZ2 wind farms is likely to over-estimate impacts to the NHZ
population for three reasons.

i. The model assumes that breeding birds adjacent to the appeal sites are replaced
almost immediately after being lost. In reality, the territory might be abandoned or
single birds might not pair up for some time. The consequent decrease in flight
activity would result in a reduction in collision risk.

ii. The model assumes that the appeal sites would act as “sinks” for the whole NHZ
population, whereas any replacement bird at the site is likely to be an unpaired adult
or a sub-adult, and breeding pairs, being site-faithful, would continue to use their
established territories, including at the SPAs.

iii. The appellant has modelled impacts to the SPAs, but only through depressed
recruitment. This does not consider the effects of adult mortality on the breeding
population, as predicted by its modelling of impacts to the NHZ population. However,
for the reasons given above, that modelling over-estimates the rates of population
decline.

On the basis of that appraisal, NatureScot acknowledged that there are some
uncertainties around the appellant’s modelling but does not rely entirely on that
modelling and is satisfied that, with the additional information now supplied, and
supplemented by the reasoning outlined above, it has sufficient grounds on which to
reach the conclusion is set out above.
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NatureScot is the government’s statutory advisor with respect to natural heritage
issues. It provided detailed and cogent reasoning to support its advice.

NatureScot has confirmed that “Our advice in relation to this proposal focuses on
ornithology. With regards to peregrine within Natural Heritage Zone (NHZ) 2, we
advise that our previous advice in response to the original application remains
unchanged”

Conclusion

Having carried out an Appropriate Assessment based on all of the above
ornithological information and advice, Orkney Islands Council is satisfied that the
proposal, either on its own or in combination with other wind farms, would not have
an adverse effect on the integrity of Hoy, North Caithness Cliffs and East Caithness
Cliffs SPAs.
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Appendix 2

Duration of the Consent

01. This planning permission shall expire and cease to have effect after a period of
25 years from the date 12 months from the date of commencement of works, or
when electricity is first exported from any of the approved wind turbines to the
electricity grid network (the "First Export Date™), whichever is earlier. Upon the
expiration of that 25 year period, the wind turbines shall be decommissioned and
removed from the site. Written confirmation of the First Export Date, within the period
12 months from the date of commencement, shall be submitted in writing to the
Planning Authority, within one month of the First Export Date.

Reason: To allow the Planning Authority to calculate the date of expiry of the
consent.

Redundant turbines

02. The wind farm operator shall, at all times after the First Export Date, record
information regarding the monthly supply of electricity from the site and electricity
generated by each individual turbine within the development and retain the
information for a period of at least 12 months. The information shall be made
available to the Planning Authority within one month of any request by them. In the
event that any wind turbine installed and commissioned fails to supply electricity on a
commercial basis for a continuous period of 12 months, then unless otherwise
agreed, the wind turbine, along with any ancillary equipment, fixtures and fittings not
required in connection with retained turbines, shall, within 3 months of the end of the
said continuous 12 month period, be dismantled and removed from the site and the
surrounding land fully reinstated in accordance with this condition. For the avoidance
of doubt, in making a direction under this condition, the Planning Authority shall have
due regard to the circumstances surrounding the failure to generate and shall only
do so following discussion with the wind farm operator and such other parties as they
consider appropriate.

All decommissioning and reinstatement work required by this condition shall be
carried out in accordance with the approved decommissioning, restoration and
aftercare strategy, or, should the decommissioning, restoration and aftercare strategy
not have been approved at that stage, other decommissioning and reinstatement
measures approved in writing by the Planning Authority.

Reason: To ensure that any redundant wind turbine is removed from site, in the
interests of safety, amenity and environmental protection.

Duration of works

03. No development shall commence unless and until a timetable for the construction
period has been agreed in writing with the Planning Authority. The timetable shall
include the start and finish date, noting that the construction work shall not exceed a
period of three years from the date of commencement unless otherwise approved in
writing by the Planning Authority.
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Reason: To ensure proper planning and other environmental control of the
development.

Design and operation of wind turbines

04. No turbines shall be erected until full details of the proposed wind turbines have
been submitted to, and approved in writing by, the Planning Authority. These details
shall include:

e The make, model, design, power rating and sound power levels of the turbines to
be used.

e The external colour and/or finish of the turbines to be used (including towers,
nacelles and blades) which should be non-reflective pale grey semi-matt.

e Overall height of the turbines shall not exceed 125 metres to the tip of the blades
in a vertical position.

e Each wind turbine shall have three blades and all wind turbines shall rotate in the
same direction.

Thereafter, development shall progress in accordance with these approved details
and, with reference to part 2 above, the turbines shall be maintained in the approved
colour, free from external rust, staining or discolouration, until such time as the wind
farm is decommissioned.

Reason: To ensure that the environmental impacts of the turbines forming part of the
development conform to the impacts assessed in the environmental statement and in
the interests of the visual amenity of the area.

Signage

05. Notwithstanding the provisions of the Town and Country Planning (Control of
Advertisements) (Scotland) Regulations 1984 (as amended), and unless there is a
demonstrable health and safety or operational reason, none of the wind turbines
substation buildings/enclosures or above ground fixed plant shall display any name,
logo, sign or other advertisement without express advertisement consent having
been granted on application to the Planning Authority.

Reason: To ensure that the turbines are not used for advertising, in the interests of
visual amenity.

Design of sub-station and ancillary development

06. No development shall commence until full details of the location, layout, external
appearance, dimensions and surface materials of all control and/or substation
buildings, welfare facilities, compounds and parking areas, as well as any fencing,
walls, paths and any other ancillary elements of the development, have been
submitted to, and approved in writing by, the Planning Authority. Thereafter,
development shall progress in accordance with these approved details. For the
avoidance of doubt, details relating to the control and substation buildings shall
include additional architectural design, carried out by suitably qualified and
experienced people, to ensure that they are sensitively scaled, sited and designed.
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Reason: To ensure that all ancillary elements of the development are acceptable in
terms of visual, landscape noise and environmental impact considerations.

Construction Hours

07. Hours of construction work on site involving the use of machinery and powered
tools, or any other operation that would audible from any noise-sensitive receptor,
and all HGV movements to and from the site, shall only take place between the
hours of 08:00 and 18:00 Mondays to Fridays, 08:00 to 12:30 on Saturdays and not
at all on Sundays or the Christmas or New Year Public Holidays, unless otherwise
agreed, in writing, with the Planning Authority. Outwith these specified hours,
development on the site shall be limited to maintenance, emergency works, dust
suppression, and the testing of plant and equipment, unless otherwise approved in
advance in writing by the Planning Authority.

Reason: In the interests of local amenity.

Traffic Management Plan

08. No development shall commence until a Construction Traffic Management Plan
(CTMP) has been submitted to, and approved in writing by, the Planning Authority in
consultation with Roads Services. The CTMP, which shall be implemented as
approved, shall include the measures as follows:

e A description of all measures to be implemented by the developer to manage
traffic during the construction phase (including routing strategies), with any
additional or temporary signage and traffic control undertaken by a recognised
suitably qualified traffic management consultant.

e The identification and delivery of all upgrades to the public road network to
ensure that it is to a standard capable of accommodating construction-related
traffic (including the formation or improvement of any junctions leading from the
site to the public road) to the satisfaction of Roads Services, including:

0 A route assessment report for abnormal loads and construction traffic,
including swept path analysis and details of the movement of any street
furniture, any traffic management measures and any upgrades and
mitigations measures as necessary.

0 An assessment of the capacity of existing bridges and other structures along
the construction access routes to cater for all construction traffic, with
upgrades and mitigation measures proposed and implemented as
necessary.

0 A videoed trial run to confirm the ability of the local road network to cater for
turbine delivery. Three weeks’ notice of this trial run must be made to the
Roads Services who must be in attendance.

e Drainage and wheel washing measures to ensure water and debris are
prevented from discharging from the site onto the public road.

e Avrisk assessment for the transportation of abnormal loads to site during daylight
hours and hours of darkness.
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A contingency plan prepared by the abnormal load haulier. The plan shall be
adopted only after consultation and agreement with the Police and Roads
Services. It shall include measures to deal with any haulage incidents that may
result in public roads becoming temporarily closed or restricted.

A procedure for the regular monitoring of road conditions and the implementation
of any remedial works required during the construction period.

A detailed protocol for the delivery of abnormal loads/vehicles, prepared in
consultation and agreement with interested parties. The protocol shall identify
any requirement for convoy working and/or escorting of vehicles and include
arrangements to provide advance notice of abnormal load movements in the
local media. Temporary signage, in the form of demountable signs or similar
approved, shall be established, when required, to alert road users and local
residents of expected abnormal load movements. All such movements on public
roads shall take place outwith peak times on the network, including school travel
times, and shall avoid local community events.

A detailed delivery programme for abnormal load movements, which shall be
made available to Roads Services and community representatives.

Details of any upgrading works required at the junction of the site access and the
public road. Such works may include suitable drainage measures, improved
geometry and construction, measures to protect the public road and the
provision and maintenance of appropriate visibility splays.

Details of appropriate traffic management which shall be established and
maintained at the site access for the duration of the construction period. Full
details shall be submitted for the prior approval of Roads Services.

A concluded agreement in accordance with Section 96 of the Roads (Scotland)
Act 1984 under which the developer is responsible for the repair of any damage
to the local road network that can reasonably be attributed to construction
related traffic. As part of this agreement, pre-start and postconstruction road
condition surveys must be carried out by the developer, to the satisfaction of
Roads Services.

Measures to ensure that construction traffic adheres to agreed routes.

Appropriate reinstatement works shall be carried out, as required by Roads
Services, at the end of the turbine delivery and erection period.

Reason: To maintain safety for road traffic and the traffic moving to and from the
development, and to ensure that the transportation of abnormal loads will not have
any detrimental effect on the road network.

Construction and Operational Environmental Management Plan

09. No development shall commence unless a Construction and Environmental
Management Plan (COEMP) outlining site specific details of all on-site construction
works, post-construction reinstatement, drainage and mitigation, operational
environmental monitoring, together with details of their timetabling, has been
submitted to, and approved in writing by, the Planning Authority in consultation with
SNH and SEPA.

The COEMP shall include (but shall not be limited to):
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A site waste management plan (dealing with all aspects of waste produced during
the construction period other than peat), including details of contingency planning
in the event of accidental release of materials which could cause harm to the
environment.

Details of the formation of the construction compound, welfare facilities, any
areas of hardstanding, turning areas, internal access tracks, car parking, material
stockpiles, oil storage, lighting columns, and any construction compound
boundary fencing.

A construction dust management plan.
Construction noise management plan.

Details of measures to be taken to prevent loose or deleterious material being
deposited on the local road network including wheel cleaning and lorry sheeting
facilities, and measures to clean the site entrances and the adjacent local road
network.

A pollution prevention and control method statement, including arrangements for
the storage and management of oil and fuel on the site.

Soil storage and management.

A drainage management strategy, demonstrating how all surface and waste
water arising during and after development will be managed and prevented from
polluting any watercourses or sources.

A surface water and groundwater management and treatment plan, including
details of the separation of clean and dirty water drains, and location of
settlement lagoons for silt laden water.

A peat management plan, to include details of all peat stripping, excavation,
storage and reuse of material in accordance with best practice advice published
by SNH and SEPA.

Sewage disposal and treatment.
Temporary site illumination.

The construction of the access into the site and the creation and maintenance of
associated visibility splays.

Provision of wheel washing facilities.

The method of construction of the crane pads.

The method of construction of the turbine foundations.
The method of working cable trenches.

The method of construction and erection of the wind turbines and meteorological
masts.

Details of watercourse crossings.

Post-construction restoration/reinstatement of the working areas not required during
the operation of the development, including construction access tracks, construction
compound, storage areas, laydown areas, access tracks, passing places and other
construction areas. Wherever possible, reinstatement is to be achieved by the
careful use of turfs removed prior to construction works. Details should include all
seed mixes to be used for the reinstatement of vegetation.
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All construction work associated with the Development must be carried out in
accordance with the current BS 5228, ‘Code of practice for noise and vibration
control on construction and open sites’.

Reason: To ensure that all construction operations are carried out in a manner that
minimises their impact on amenity and the environment, and that the mitigation
measures contained in the Environmental Statement are fully implemented.

Ecological Clerk of Works

10. No development shall commence unless the Planning Authority has approved in
writing the terms of appointment by the Company of an independent and suitable
qualified Ecological Clerk of Works (ECoW) in consultation with SNH and SEPA as
necessary. The terms of appointment shall:

e Impose a duty to monitor compliance with the ecological and hydrological
requirements set out in the Environmental Statement and any other information
lodged in support of the application, the Construction and Environmental
Management Plan, and the Habitat Management Plan.

e Undertake or oversee a series of repeat ecological surveys within 12 months prior
to construction and/or decommissioning.

e Require the ECoW to report to the Company’s nominated construction project
manager any incidences of non-compliance with the ECoW works at the earliest
practical opportunity.

e Require the ECoW to submit monthly reports to the Planning Authority
summarising works undertaken on site.

e Require the ECoW to report to the Planning Authority any incidences of non-
compliance with the ECoW Works at the earliest practical opportunity.

e The ECoW shall be appointed on the approved terms throughout the period from
Commencement of Development, to completion of post construction restoration
works.

No later than 18 months prior to decommissioning of the development or the expiry of
this consent (whichever is the earlier), details of the terms of appointment by the wind
farm operator of an independent ECoW throughout the decommissioning, restoration
and aftercare phases of the development shall be submitted to the Planning Authority
for written approval in consultation with SNH and SEPA.

An ECoW shall also be appointed under the terms of this condition throughout the
decommissioning and restoration phases of the development.

Reason: To secure effective monitoring of and compliance with the environmental
mitigation and management measures associated with the development.
Micro-siting

11. Wind turbines, buildings, masts, areas of hardstanding and tracks may be
adjusted by micro-siting within the site as shown on Figure 1.2 of the Environmental
Statement Addendum (site layout plan), subject to the following restrictions:
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e No wind turbine, building, access track directly associated with a turbine, mast or
hard standing shall be moved more than 50m from the position shown on Figure
1.2 of the Environmental Statement Addendum.

e No general access track shall be moved more than 20 metres from the position
shown on Figure 1.2 of the Environmental Statement Addendum.

e All micro-siting permissible under this condition must be approved in advance in
writing by the Environmental Clerk of Works (EcoW).

e No wind turbine proposed within 800 metres of a non-financially involved
residential property shall be micro-sited closer to that residential property.

Prior to commencement of works, the Planning Authority shall be notified in writing
with a plan of the development, showing the final position of all wind turbines, masts,
areas of hardstanding, tracks and associated infrastructure forming part of the
development. The plan should specify areas where micro-siting has taken place and,
for each instance, be accompanied by copies of approval of the micro-siting by the
Ecological Clerk of Works (EcoW).

Reason: To control environmental impacts while taking account of local ground
conditions.

Habitat and Species Management Plan

12. No development shall commence unless a habitat and species management plan
has been submitted to, and approved in writing by, the Planning Authority in
consultation with SNH, SEPA and RSPB as necessary. The habitat and species
management plan shall set out proposed habitat and species management of the
wind farm site during the period of construction, operation, decommissioning,
restoration and aftercare of the site, and shall provide for the improvement,
maintenance, monitoring and reporting of high focus habitats.

The approved habitat and species management plan shall include provision for
regular monitoring and review to be undertaken to consider whether amendments are
needed to better meet the habitat and species plan objectives. In particular, the
approved habitat and species management plan will be updated to reflect ground
condition surveys undertaken following construction and prior to the date of Final
Commissioning and submitted to the Planning Authority for written approval in
consultation with SNH and SEPA.

The habitat and species management plan will incorporate a Grazing Management
Plan, to include measures reducing grazing activities as described in Chapter 7 of
the Environmental Statement Addendum.

Unless otherwise agreed in advance in writing with the Planning Authority, the
approved habitat and species management plan shall be implemented in full.

Reason: In the interests of good land management and the protection of habitats and
species.

Page 7.



Protection of Breeding Birds

13. No ground works (site clearance and stripping of vegetation) or construction
works will be undertaken during the bird breeding season (March to August
inclusive) unless previously agreed in writing by the Planning Authority. If an
application is made to the Planning Authority to undertake such works during the bird
breeding season, then the ECoW or another suitably qualified surveyor will
undertake a pre-construction survey prior to commencement of works to check if the
peregrine breeding site adjacent to the development site is in use and if so to inform
how works can best be programmed to avoid disturbance.

If an active peregrine breeding site is found, appropriate measures will be
implemented in consultation with SNH to avoid disturbance.

The ECoW will also carry out a pre-construction breeding bird survey prior to
commencement of works to locate any active nests used by other bird species. Any
active nests will be cordoned off to a suitable distance (agreed in consultation with
SNH) and construction/decommissioning operations delayed within the cordon until
the young have fledged and the nest becomes vacant, to be confirmed by the
ECoW.

The ECoW will carry out a watching brief during works.
Reason: To ensure legal compliance with respect to breeding birds.

Peregrine

14. Prior to the First Export Date, a Peregrine Research and Management Plan for
peregrines across the NHZ2 (Orkney and North Caithness) region will be designed
and submitted to, and approved in writing by the Planning Authority in consultation
with SNH. The Peregrine Research and Management Plan will be implemented in

accordance with the approved terms and timing.

Reason: To offset potential adverse effects on peregrine through furthering
understanding of the NHZ2 peregrine population.

Archaeological Clerk of Works

15. No development shall commence unless the Planning Authority has approved in
writing the terms of appointment of an independent Archaeological Clerk of Works
(AcoW). The scope of the AcoW'’s appointment shall include:

e Monitoring compliance with the archaeological mitigation works that have been
approved in this consent.

e Advising the Company on adequate protection and recording of archaeological
interests on the site.

e Checking for new records of archaeological interests for which additional
mitigation may be required.

e Directing the micro-siting and placement of turbines and tracks.
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e Monitoring the compliance with mitigation, reinstatement and restoration
measures approved in this consent.

e Reporting any breaches of the mitigation, reinstatement and restoration
measures approved in this consent to the Planning Authority in writing.

The AcoW shall be appointed on the approved terms throughout the period from
Commencement of Development, throughout any period of construction activity and
during any period of post construction restoration works.

No later than 18 months prior to decommissioning of the Development or the
expiration of this consent (whichever is the earlier), details of the terms of
appointment of an independent ACoW shall be submitted to and approved in writing
by the Planning Authority. The ACoW shall be appointed on the approved terms
throughout the decommissioning, restoration and aftercare phases of the
Development.

Reason: To ensure the protection or recording of archaeological features on the site.

Recreation and Access Plan

16. No development shall commence unless a Recreation and Access Plan for the
construction and operation phases of the wind farm has been submitted to, and
approved in writing by, the Planning Authority, including new infrastructure and
upgrades to Core Path 25 and Aspirational Core Path/St Magnus Way within the
site, and how that would be maintained in perpetuity. Thereafter the plan shall be
implemented in full.

Reason: In the interests of maintaining public access.

Noise

17. The rating level of noise immissions from the combined effects of the wind
turbines (including the application of any tonal penalty) when determined in
accordance with the attached Guidance Notes, shall not exceed the values for the
relevant integer wind speed set out in, or derived from, the tables attached to these
conditions at any dwelling which is lawfully existing or has planning permission at the
date of this permission and:

a) The wind farm operator shall, for turbines which are under his control,
continuously log power production, wind speed and wind direction, all in accordance
with Guidance Note 1(d). These data shall be retained for a period of not less than
24 months. The wind farm operator shall provide this information in the format set
out in Guidance Note 1(e) to the Planning Authority on its request, within 14 days of
receipt in writing of such a request.

b) No electricity shall be exported until the wind farm operator has submitted to the
Planning Authority for written approval a list of proposed independent consultants
who may undertake compliance measurements in accordance with this condition.
Amendments to the list of approved consultants shall be made only with the prior
written approval of the Planning Authority.
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¢) Within 21 days from receipt of a written request from the Planning Authority
following a complaint to it from an occupant of a dwelling alleging noise disturbance
at that dwelling, the wind farm operator shall, at its expense, employ a consultant
approved by the Planning Authority to assess the level of noise immissions from the
wind farm at the complainant’s property in accordance with the procedures described
in the attached Guidance Notes. The written request from the Planning Authority
shall set out at least the date, time and location that the complaint relates to and any
identified atmospheric conditions, including wind direction, and include a statement
as to whether, in the opinion of the Planning Authority, the noise giving rise to the
complaint contains or is likely to contain a tonal component.

d) The assessment of the rating level of noise immissions shall be undertaken in
accordance with an assessment protocol that shall previously have been submitted
to and approved in writing by the Planning Authority. The protocol shall include the
proposed measurement location identified in accordance with the Guidance Notes
where measurements for compliance checking purposes shall be undertaken,
whether noise giving rise to the complaint contains or is likely to contain a tonal
component, and also the range of meteorological and operational conditions (which
shall include the range of wind speeds, wind directions, power generation and times
of day) to determine the assessment of rating level of noise immissions. The
proposed range of conditions shall be those which prevailed during times when the
complainant alleges there was disturbance due to noise, having regard to the written
request of the Planning Authority under paragraph (c), and such others as the
independent consultant considers likely to result in a breach of the noise limits.

e) Where a dwelling to which a complaint is related is not listed in the tables attached
to these conditions, the wind farm operator shall submit to the Planning Authority for
written approval proposed noise limits selected from those listed in the Tables to be
adopted at the complainant’s dwelling for compliance checking purposes. The
proposed noise limits are to be those limits selected from the Tables specified for a
listed location which the independent consultant considers as being likely to
experience the most similar background noise environment to that experienced at
the complainant’s dwelling. The rating level of noise immissions resulting from the
combined effects of the wind turbines when determined in accordance with the
attached Guidance Notes shall not exceed the noise limits approved in writing by the
Planning Authority for the complainant’s dwelling.

f) The wind farm operator shall provide to the Planning Authority the independent
consultant’'s assessment of the rating level of noise immissions undertaken in
accordance with the Guidance Notes within 2 months of the date of the written
request of the Planning Authority for compliance measurements to be made under
paragraph (c), unless the time limit is extended in writing by the Planning Authority.
The assessment shall include all data collected for the purposes of undertaking the
compliance measurements, such data to be provided in the format set out in
Guidance Note 1(e) of the Guidance Notes. The instrumentation used to undertake
the measurements shall be calibrated in accordance with Guidance Note 1(a) and
certificates of calibration shall be submitted to the Planning Authority with the
independent consultant’s assessment of the rating level of noise immissions.
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g) Where a further assessment of the rating level of noise immissions from the wind
farm is required pursuant to Guidance Note 4(c), the wind farm operator shall submit
a copy of the further assessment within 21 days of submission of the independent
consultant’'s assessment pursuant to paragraph (d) above unless the time limit has
been extended in writing by the Planning Authority.

h) Once the Planning Authority has received the independent consultant’s noise
assessment required by this condition, including all noise measurements and any
audio recordings, where the Planning Authority is satisfied of an established breach
of the noise limits set out in the attached tables 1 and 2, upon notification by the
Planning Authority in writing to the wind farm operator of the said breach, the wind
farm operator shall within 21 days propose a scheme for the approval of the
Planning Authority. The scheme shall be designed to mitigate the breach and to
prevent its future recurrence. This scheme shall specify the timescales for
implementation. The scheme shall be implemented as reasonably approved by the
Planning Authority and according to the timescales within it. The scheme as
implemented shall be retained thereafter unless otherwise agreed with the Planning
Authority.

i) Where it is shown to the satisfaction of the planning authority that the occupier of
any dwelling to which the above noise limits apply has a Financial Involvement in the
development, any number in table 1 or table 2 below (Noise limits expressed in dB
LA90,10-minute ....) which is less than 45.0 shall be taken to be 45.0.

Table 1 — Between 07:00 and 23:00 — Noise limits expressed in dB LA90,10-minute
as a function of the standardised wind speed (m/s) at 10 metre height as determined
within the site averaged over 10 minute periods.

Standardised wind speed at 10 metre height (m/s) within
the site averaged over 10 minute periods.

Location 1 2 3 4 5 6 7 8 9 10 11 12

Mannobreck 35.0 | 35.0 | 35.0 | 35.0 | 35.6 | 37.8 | 40.0 | 42.2 | 44.2 | 44.2 | 44.2 | 44.2

Swannay House 35.0 | 35.0 | 35.0 | 35.0 | 35.6 | 37.8 | 40.0 | 42.2 | 44.2 | 442 | 44.2 | 44.2

Surtidale 35.0 | 35.0 | 354 | 37.4 | 39.9 | 424 | 449 | 470 | 47.0 | 47.0 | 47.0 | 47.0

Crismo 35.0 | 35.0 | 35.0 | 35.0 | 35.7 | 37.4 | 39.3 | 39.3 | 39.3 | 39.3 | 39.3 | 39.3
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Table 2 — Between 23:00 and 07:00 — Noise limits expressed in dB LA90,10-minute
as a function of the standardised wind speed (m/s) at 10 metre height as determined
within the site averaged over 10 minute periods.

Standardised wind speed at 10 metre height (m/s) within
the site averaged over 10 minute periods.

Location 1 2 3 4 5 6 7 8 9 10 11 12

Mannobreck 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.4 | 434 | 434

Swannay House 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.4 | 434 | 434

Surtidale 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 441 | 441 | 441 | 441

Crismo 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0 | 43.0

Table 3: Coordinate locations of the properties listed in Tables 1 and 2.

Property Easting Northing
Mannobreck 329588 1029290
Swannay House 329597 1029253
Surtidale 330140 1028985
Crismo 331496 1028840

Note to Table 3: The geographical coordinate references are provided for the
purpose of identifying the general location of dwellings to which a given set of noise
limits applies.

Guidance Notes For Noise Conditions

These notes are to be read with and form part of the noise condition. They further
explain the condition and specify the methods to be employed in the assessment of
complaints about noise immissions from the wind farm. The rating level at each
integer wind speed is the arithmetic sum of the wind farm noise level as determined
from the best-fit curve described in Guidance Note 2 of these Guidance Notes and
any tonal penalty applied in accordance with Guidance Note 3. Reference to
ETSUR-97 refers to the publication entitled “The

Assessment and Rating of Noise from Wind Farms” (1997) published by the Energy
Technology Support unit (ETSU) for the Department of Trade and Industry (DTI).

Guidance Note 1
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(a) Values of the LA90,10-minute noise statistic should be measured at the
complainant’s property, using a sound level meter of EN 60651/BS EN 60804 Type
1, or BS EN 61672 Class 1 quality (or the equivalent UK adopted standard in force at
the time of the measurements) set to measure using the fast time weighted response
as specified in BS EN 60651/BS EN 60804 or BS EN 61672-1 (or the equivalent UK
adopted standard in force at the time of the measurements). This should be
calibrated in accordance with the procedure specified in BS 4142: 1997 (or the
equivalent UK adopted standard in force at the time of the measurements).
Measurements shall be undertaken in such a manner to enable a tonal penalty to be
applied in accordance with Guidance Note 3.

(b) The microphone should be mounted at 1.2 to 1.5 metres above ground level,
fitted with a two-layer windshield or suitable equivalent approved in writing by the
Planning Authority, and placed outside the complainant’s dwelling. Measurements
should be made in “free field” conditions. To achieve this, the microphone should be
placed at least 3.5 metres away from the building facade or any reflecting surface
except the ground at the approved measurement location. In the event that the
consent of the complainant for access to his or her property to undertake compliance
measurements is withheld, the wind farm operator shall submit for the written
approval of the Planning Authority details of the proposed alternative representative
measurement location prior to the commencement of measurements and the
measurements shall be undertaken at the approved alternative representative
measurement location.

(c) The LA90,10-minute measurements should be synchronised with measurements
of the 10-minute arithmetic mean wind and operational data logged in accordance
with Guidance Note 1(d), including the power generation data from the turbine
control systems of the wind farm.

(d) To enable compliance with the conditions to be evaluated, the wind farm operator
shall continuously log arithmetic mean wind speed and wind direction at hub height
for each turbine and arithmetic mean power generated by each turbine, all in
successive 10-minute periods, unless otherwise agreed in writing with the Planning
Authority. The mean wind speed data for the operating turbines shall be
‘standardised’ to a reference height of 10 metres as described in ETSU-R-97 at page
120 using a reference roughness length of 0.05 metres. It is this standardised 10
metre height wind speed data, averaged across all operating wind turbines, which is
correlated with the noise measurements determined as valid in accordance with
Guidance Note 2, such correlation to be undertaken in the manner described in
Guidance Note 2. All 10-minute periods shall commence on the hour and in 10-
minute increments thereafter.

(e) Data provided to the Planning Authority in accordance with the noise condition
shall be provided in comma separated values in electronic format.
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Guidance Note 2

(a) The noise measurements shall be made so as to provide not less than 20 valid
data points as defined in Guidance Note 2.

(b) Valid data points are those measured in the conditions specified in the agreed
written protocol under paragraph (d) of the noise condition but excluding any periods
of rainfall measured in the vicinity of the sound level meter. Rainfall shall be
assessed by use of a rain gauge that shall log the occurrence of rainfall in each 10
minute period concurrent with the measurements periods set out in Guidance Note
1. In specifying such conditions the Planning Authority shall have regard to those
conditions which prevailed during times when the complainant alleges there was
disturbance due to noise or which are considered likely to result in a breach of the
limits.

(c) For those data points considered valid in accordance with Guidance Note 2(b),
values of the LA90,10-minute noise measurements and corresponding values of the
10- minute wind speed, as derived from the standardised ten metre height wind
speed averaged across all operating wind turbines using the procedure specified in
Guidance Note 1(d), shall be plotted on an XY chart with noise level on the Y-axis
and the standardised mean wind speed on the X-axis. A least squares, “best fit”
curve of an order deemed appropriate by the independent consultant (but which may
not be higher than a fourth order) should be fitted to the data points and define the
wind farm noise level at each integer speed.

Guidance Note 3

(a) Where, in accordance with the approved assessment protocol under paragraph
(d) of the noise condition, noise immissions at the location or locations where
compliance measurements are being undertaken contain or are likely to contain a
tonal component, a tonal penalty is to be calculated and applied using the following
rating procedure.

(b) For each 10-minute interval for which LA90,10-minute data have been
determined as valid in accordance with Guidance Note 2 a tonal assessment shall
be performed on noise immissions during 2 minutes of each 10 minute period. The
2-minute periods should be spaced at 10-minute intervals provided that
uninterrupted uncorrupted data are available (“the standard procedure”). Where
uncorrupted data are not available, the first available uninterrupted clean 2-minute
period out of the affected overall 10-minute period shall be selected. Any such
deviations from the standard procedure, as described in Section 2.1 on pages 104-
109 of ETSU-R-97, shall be reported.

(c) For each of the 2-minute samples the tone level above or below audibility shall be
calculated by comparison with the audibility criterion given in Section 2.1 on pages
104 -109 of ETSU-R-97.

(d) The tone level above audibility shall be plotted against wind speed for each of the
2-minute samples. Samples for which the tones were below the audibility criterion or
no tone was identified, a value of zero audibility shall be substituted.
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(e) A least squares “best fit” linear regression line shall then be performed to
establish the average tone level above audibility for each integer wind speed derived
from the value of the “best fit” line at each integer wind speed. If there is no apparent
trend with wind speed then a simple arithmetic mean shall be used. This process
shall be repeated for each integer wind speed for which there is an assessment of
overall levels in Guidance Note 2.

() The tonal penalty is derived from the margin above audibility of the tone according
to the figure 17 on page 104 of ETSU-R-97 (The Assessment and Rating of noise
from Wind Farms)

Guidance Note 4

(a) If a tonal penalty is to be applied in accordance with Guidance Note 3 the rating
level of the turbine noise at each wind speed is the arithmetic sum of the measured
noise level as determined from the best fit curve described in Note 2 and the penalty
for tonal noise as derived in accordance with Guidance Note 3 at each integer wind
speed within the range specified by the Planning Authority in its written protocol
under paragraph (d) of the noise condition.

(b) If no tonal penalty is to be applied then the rating level of the turbine noise at
each wind speed is equal to the measured noise level as determined from the best fit
curve described in Guidance Note 2.

(c) In the event that the rating level is above the limit(s) set out in the Tables
attached to the noise conditions or the noise limits for a complainant’s dwelling
approved in accordance with paragraph (e) of the noise condition, the independent
consultant shall undertake a further assessment of the rating level to correct for
background noise so that the rating level relates to wind turbine noise immission
only.

(d) The wind farm operator shall ensure that all the wind turbines in the development
are turned off for such period as the independent consultant requires to undertake
the further assessment. The further assessment shall be undertaken in accordance
with the following steps:

(e). Repeating the steps in Guidance Note 2, with the wind farm switched off, and
determining the background noise (L3) at each integer wind speed within the range
requested by the Planning Authority in its written request under paragraph (c) and
the approved protocol under paragraph (d) of the noise condition.

() The wind farm noise (L1) at this speed shall then be calculated as follows where
L2 is the measured level with turbines running but without the addition of any tonal
penalty:

L1 = 10log[10 1210 — 10 L3/10]

(9) The rating level shall be re-calculated by adding the tonal penalty (if any is
applied in accordance with Note (3) to the derived wind farm noise L1 at that integer
wind speed.
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(h) If the rating level after adjustment for background noise contribution and
adjustment for tonal penalty (if required in accordance with guidance note (3) above)
at any integer wind speed lies at or below the values set out in the Tables attached
to the conditions or at or below the noise limits approved by the Planning Authority
for a complainant’s dwelling in accordance with paragraph (e) of the noise condition
then no further action is necessary. If the rating level at any integer wind speed
exceeds the values set out in the Tables attached to the conditions or the noise limits
approved by the Planning Authority for a complainant’s dwelling in accordance with
paragraph (e) of the noise condition then the development fails to comply with the
conditions.

Shadow Flicker

18. No development shall commence unless and until a Shadow Flicker Protocol has
been submitted to, and approved in writing by, the Planning Authority. The Shadow
Flicker Protocol shall set out a protocol for addressing any complaint received from a
residential receptor within the study area defined in Chapter 14 of the Environmental
Statement Addendum, and will set out mitigation and management options.

Operation of the turbines shall take place in accordance with the approved Shadow
Flicker Protocol and any mitigation measures that have been agreed through the
protocol shall be implemented.

Reason: In the interest of local residential amenity.

Aviation Safety

19. Throughout the lifetime of the development, aviation safety lighting shall be fitted
and maintained, comprising infrared lighting with an optimised flash pattern of 60
flashes per minute of 200ms to 500ms duration at the highest practicable point, or
alternative aviation safety lighting as approved in writing by the Planning Authority.

No development shall commence until the Planning Authority, Ministry of Defence,
Defence Infrastructure Organisation Safeguarding (DIOS), Defence Geographic
Centre (DGC) and Civil Aviation Authority (CAA) have been provided with the
following information, and evidence has been provided to the Planning Authority that
this has been done:

e The date of the expected commencement of each stage of construction.

e The height above ground level of the tallest structure forming part of the
development.

e The maximum extension height of any construction equipment.
e The position of the turbines and masts in latitude and longitude.
e Confirmation of the use of the specified aviation safety lighting.

Reason: In the interests of aviation safety.
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Post Construction Restoration

20. No development shall commence until a scheme of restoration of areas disturbed
as a result of the construction process has been submitted to, and approved in writing
by, the Planning Authority. The scheme will include (but not limited to):

e Offsite bridge structures and retaining walls.
e Offsite carriageway and road widening.

e Area of temporary construction compound.
e Anemometer mast(s).

e Areas around turbines.

e Track edges and trenching.

Thereafter the scheme of restoration will be implemented in accordance with the
approved timescales to the satisfaction of the Planning Authority.

Reason: To maintain proper planning control.

Site Decommissioning, Restoration and Aftercare

21. The development shall cease to generate electricity and shall be
decommissioned by no later than the date 25 years from the date 12 months from
commencement of works, or First Export Date. The total period for restoration of the
Site in accordance with this condition shall not exceed three years from the date of
Final Decommissioning without prior written approval of the Planning Authority.

No development shall commence unless a decommissioning, restoration and
aftercare strategy has been submitted to, and approved in writing by, the Planning
Authority in consultation with SNH and SEPA. This strategy will be reviewed every 5
years. The strategy shall outline measures for the decommissioning of the
development, restoration and aftercare of the site and will include, without limitation,
proposals for the removal of the development, the treatment of ground surfaces, the
management and timing of the works, and environmental management provisions.

No later than three years prior to decommissioning of the development or the
expiration of this consent (whichever is the earlier) a detailed decommissioning,
restoration and aftercare plan, based upon the principles of the approved
decommissioning, restoration and aftercare strategy, shall be submitted to the
Planning Authority for written approval in consultation with SNH and SEPA. The
detailed decommissioning, restoration and aftercare plan will provide updated and
detailed proposals for the removal of the Development, the treatment of ground
surfaces, the management and timing of the works and environment management
provisions which shall include:

e A site waste management plan (dealing with all aspects of waste produced during
the decommissioning, restoration and aftercare phases).

e Details of the formation of the construction compound, welfare facilities, any
areas of hardstanding, turning areas, internal access tracks, car parking, material
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stockpiles, oil storage, lighting columns, and any construction compound
boundary fencing.

e A dust management plan.
e Construction noise management plan.

e Details of measures to be taken to prevent loose or deleterious material being
deposited on the local road network including wheel cleaning and lorry sheeting
facilities, and measures to clean the site entrances and the adjacent local road
network.

e A pollution prevention and control method statement, including arrangements for
the storage and management of oil and fuel on the site.

e Details of measures for soil storage and management.

e A surface water and groundwater management and treatment plan, including
details of the separation of clean and dirty water drains, and location of
settlement lagoons for silt laden water.

e Details of measures for sewage disposal and treatment.
e Temporary site illumination.

e The construction of any temporary access into the site and the creation and
maintenance of associated visibility splays.

e Details of watercourse crossings.

e A species protection plan based on surveys for protected species (including
birds) carried out no longer than 18 months prior to submission of the plan.

e Traffic management plan.
e Community liaison plan.
e ECOW/site environment management appointment.

The Development shall be decommissioned, the site restored and aftercare
undertaken in accordance with the approved plan, unless otherwise agreed in writing
in advance with the Head of Development and Regulatory Services in consultation
with SNH and SEPA.

Reason: To ensure the decommissioning and removal of the development in an
appropriate and environmentally acceptable manner and the restoration and
aftercare of the site, in the interests of safety, amenity and environmental protection.

Financial Guarantee

22. No development shall commence until:

i. Full details of a bond or other financial provision to be put in place to cover all of
the decommissioning and site restoration measures outlined in the approved

decommissioning, restoration and aftercare strategy have been submitted to, and
approved in writing by, the Planning Authority.

ii. Confirmation in writing by a suitably qualified independent professional that the
amount of financial provision proposed under part (i) above is sufficient to meet the
full estimated costs of all decommissioning, dismantling, removal, disposal, site
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restoration, remediation and incidental work, as well as associated professional
costs, has been submitted to, and approved in writing by, the Planning Authority.

iii. Documentary evidence that the bond or other financial provision approved under
parts (i) and (i) above is in place has been submitted to, and confirmation in writing
that the bond or other financial provision is satisfactory has been issued by, the
Planning Authority.

Thereafter, the developer shall:

iv. Ensure that the bond or other financial provision is maintained throughout the
duration of this permission.

v. Pay for the bond or other financial provision to be subject to review five years after
the commencement of development and every five years thereafter until the wind
farm is decommissioned and the site restored.

Each review shall be:

e Conducted by a suitably qualified independent professional.

e Published within three months of each five-year period ending, with a copy
submitted upon its publication to both the landowner(s) and the Planning
Authority.

e Approved in writing by the Planning Authority without amendment or approved in
writing by the Planning Authority following amendment to their reasonable
satisfaction.

Where a review approved under part (c) above recommends that the amount of the
bond or other financial provision should be altered (be that an increase or decrease)
or the framework governing the bond or other financial provision requires to be
amended, the Wind Farm Operator shall do so within one month of receiving that
written approval, or another timescale as may be agreed in writing by the Planning
Authority, and in accordance with the recommendations contained therein.

Reason: To ensure financial security for the cost of the restoration of the site to the
satisfaction of the Planning Authority.

CAA Notification

23. Prior to commencement of any works on the hereby approved development, the
developer shall notify the Civil Aviation Authority (CAA) of the proposed development
and works, at the following address:

Off Route Airspace 5, Directorate of Airspace Policy, Civil Aviation Authority, CAA
House, 45-59 Kingsway, London WC2B 6TE (Email: airspace@caa/co.uk).

Reason: In the interests of aviation safety.
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