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Orkney Islands Area Licensing Board: 25 April 2019.

Licensing (Scotland) Act 2005.
Application for Variation of Premises Licence.
Albert Hotel Ltd — Albert Hotel, Mounthoolie Lane, Kirkwall.

Report by Clerk to the Board.

1. Purpose of Report

To consider an application by Albert Hotel Ltd for a variation of a premises licence
held in respect of Albert Hotel, Mounthoolie Lane, Kirkwall.

2. Recommendations

It is recommended:

2.1.
That the Board considers:

e The application.
e Whether to consider a late submission.
e Objections.

2.2.

That the Board determines whether it has sufficient information to proceed to
determination as to whether to grant or refuse the application by Albert Hotel Ltd for
a variation of a premises licence held in respect of Albert Hotel, Mounthoolie Lane,
Kirkwall.

2.3.

That, in the event that the Board determines to consider the late submission,
whether consideration of the application, objections and late submission should be
adjourned to the meeting of the Board to be held on 27 June 2019.

3. Policy Aspects

3.1.

In accordance with the Licensing (Scotland) Act 2005, the Board’s Statement of
Alcohol Licensing Policy provides that decisions on premises licence variation
applications shall be made by the Board (with the exception of decisions on minor
variation applications which are delegated to the Clerk to the Board).
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3.2.
Section 5.4 of the Board’s Statement of Alcohol Licensing Policy provides that:

“Where an objection or representation in respect of a premise licence application or
a variation application is received late, after the specified date for receipt, the Board
will normally treat the objection as not made unless the objector has provided an
explanation for late receipt. If the Board decides there are good reasons to treat the
objection as made, consideration will be given in the interests of justice to a
continuation of the hearing into the application, objections and representations to a
future meeting of the Board.”

3.3.

The Board’s Statement of Alcohol Licensing Policy generally permits off-sale
operating hours of 10:00 to 22:00 each day.

3.4.
The Board’s Statement of Alcohol Licensing Policy generally permits:

¢ Commencement on-sale operating hour of 10:00 each day.

e Terminal on-sale operating hours of 24:00 Sundays to Thursdays and 01:00
Fridays/Saturdays and Saturdays/Sundays.

e Forlocal events such as annual agricultural shows, local festivals and private
functions, a terminal on-sale operating hour of 01:00 any morning.

e For weddings, a terminal on-sale operating hour of 01:30 any morning.

e For the festive season, being 24/25 December until 2/3 January each year, a
terminal on-sale operating hour of 01:00 any morning.

3.5.

Sections 2.8 to 2.15 of the Board’s Statement of Alcohol Licensing Policy set out the
relationship between licensing legislation and other statutory health and safety
requirements, such as planning, building standards and food hygiene. Section 2.8 of
the Policy provides that the Board will avoid duplication with other regulatory regimes
and will not use its powers under the Act to arrive at outcomes that can be achieved
under other legislation or by other enforcement agencies.

3.6.

The full policy document is available from the Related Downloads section of the
following Council webpage:

http://www.orkney.gov.uk/Service-Directory/L/licensing-board-policies.htm.
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4. Introduction

4.1.

A premises licence has been held at Albert Hotel by Albert Hotel Ltd since 1
September 20009.

4.2.

On 22 February 2019, Albert Hotel Ltd submitted an application for variation of the
premises licence. Details of the application are provided at sections 5 and 6 below.

5. Extent of Premises

5.1.

A layout plan of the ground floor of the premises is attached at Appendix 1 to this
report.

5.2.
The application requests increases in the extent of the licensed premises by the
inclusion of areas marked:

e External seating area — Mounthoolie Lane.
e Ancillary Grounds 3.

5.3.

Both areas will be used for outdoor drinking facilities. The applicant has obtained the
necessary consent to occupy the pavement area in Mounthoolie Lane from the
Roads authority. The area marked as Ancillary Grounds 3 forms part of the building
owned by the applicant and does not require consent from the Roads Authority.

5.4.
The on-sale capacity of the premises will increase by 46 persons from 420 to 466.

5.5.

The areas accessible by children and young persons will increase with the inclusion
of the 2 additional areas.

5.6.

The extent of the licensed premises currently includes an area which has not been in
use for many years. The area is marked as Shop on Appendix 1 to this report. The
application requests that the area marked as Shop be brought into use for the
purpose of off-sales. The off-sale capacity of the premises will thereby increase by
8.64 square metres.
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5.7.

With reference to section 3.4 above, it is noted that the relevant service has advised
that there is an outstanding planning consent approval in connection with the
provision of the outdoor areas.

6. Operating Hours

6.1.
The premises are currently licensed for both on and off-sales as follows:

e On-sales:

0 11:00 to 24:00 on Mondays to Wednesdays inclusive.

0 11:00 to 01:00 on Thursdays/Fridays to Saturdays/Sundays inclusive.
0 12:00 to 24:00 on Sundays.
o]

Terminal on-sale operating hour of 01:00 any morning for private functions;
functions held on the premises relating to a local festival; or for the festive
season.

e Off-sales:
0 10:00 to 22:00 on Mondays to Saturdays inclusive.
0 12:30to 22:00 on Sundays.

6.2.
The application requests the following amendments to the operating hours:

e On-sales to provide outdoor drinking facilities:
0 11:00 to 21:00 on Mondays to Thursdays inclusive.
o0 11:00 to 22:00 on Fridays and Saturdays.
o0 12:00 to 20:00 on Sundays.

e Off-sales:
0 12:00 to 22:00 on Sundays.
6.3.

The proposed variations of the on and off-sale operating hours are within those
permitted in terms of the Board’s Statement of Alcohol Licensing Policy.

6.4.

The on-sale operating hours and the off-sale operating hours on Mondays to
Saturdays inclusive detailed at section 6.1 above are within current policy or accord
with the existing premises licence. As no variation to these operating hours is
sought, those aspects of the premises licence are outwith the scope of matters for
consideration in connection with the current application.

Page 4.



7. Consultation
7.1.

The required notices were issued to the statutory consultees on 26 February 2019
and the application was published on Orkney Islands Council’'s website from 28
February 2019. The last date for objections or representations to be received was 21
March 2019.

7.2

The following submissions were received:

e 20 March 2019 — Mr and Mrs Mike Laing, Buster’s Diner, 1 Mounthoolie Place,
Kirkwall — attached as Appendix 2 to this report.

e 21 March 2019 — Graeme Clark, Clark Optometrists Ltd, 9 — 13 Mounthoolie Lane,
Kirkwall — attached as Appendix 3 to this report.

e 21 March 2019 — Ms Louise Mowat, Mounthoolie Place, Kirkwall — attached as
Appendix 4 to this report.

e 21 March 2019 - substantive objection from Mr J Colin King on behalf of himself
and his mother, Mrs Jessie M D King, both of Mounthoolie Place, Kirkwall —
attached as Appendix 5 to this report.

e 22 March 2019 - two additional photographs from Mr J Colin King as above —
attached as Appendix 6 to this report.

e 26 March 2019 — Mr W E Sutherland, Mounthoolie Place, Kirkwall — attached as
Appendix 7 to this report.

7.3.

Copies of the submissions were forwarded to the applicant’s agent.

8. Financial Implications
The appropriate application fee of £100 has been paid.

9. Legal Aspects

9.1.

The Licensing (Scotland) Act 2005 (the Act) provides that the licensing board must
hold a hearing for the purpose of considering and determining an application for a
variation that is not a minor variation.
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9.2.

The following elements of the application mean that it is not a minor variation and
therefore must be determined by the Board:

¢ Inclusion of additional areas within the premises.
e Increase in operating hours.
e Increase in capacities.

9.3.

Any person may, by notice to the Licensing Board, object to an application on any of
the grounds for refusal specified in the Act or may make representations to the
Licensing Board, including representations in support of the application, as to
modifications which the person considers should be made to the operating plan
accompanying the application or as to conditions which the person considers should
be imposed.

9.4.

The grounds for refusal under the Act are as follows:

9.4.1.

The application must be refused if, generally, it is an application within one year of a
previous refusal or seeks generally banned 24 hour opening or prohibited off-sale
hours.

9.4.2.
The Board considers that the granting of the application would be inconsistent with
one or more of the licensing objectives, namely:

e Preventing crime and disorder.

e Securing public safety.

e Preventing public nuisance.

e Protecting and improving public health.

e Protecting children and young persons from harm.

9.4.3.

Having regard to:

e The nature of the activities proposed to be carried on in the subject premises.
e The location, character and condition of the premises.
e The persons likely to frequent the premises.

The Board considers that the premises are unsuitable for use for the sale of alcohol
in accordance with the proposed variation.
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9.4.4.

The Board considers that, if the application were to be granted, there would, as a
result, be overprovision of licensed premises or licensed premises of the same or
similar description as the subject premises (taking account of the variation), in the
locality.

9.5.

Anyone lodging an objection on the ground detailed at section 9.4.4 above must
specify the locality on which they are basing their objection.

9.6.

Where the Board refuses the application, the Board must specify the ground for
refusal. If the ground for refusal is that specified in the ground detailed at section
9.4.2 above, the Board must specify the licensing objective or objectives in question.

9.7.

The Board must, in considering and determining the application, consider whether
any of the grounds for refusal applies. If none of them applies, the Board must grant
the application. If any of them applies, the Board must refuse the application.

9.8.

Article 6(4)(d) of the Licensing (Procedure) (Scotland) Regulations 2007 (the
Regulations) provides that when a licensing board gives public notice of a premises
licence variation application, the notice must specify the date by which objections or
representations in respect of the application may be made to the board.

9.9.

Article 6(6)(a) of the Regulations provides that the date by which objections or
representations may be made is to be no earlier than 21 days after the date on which
the notice first appeared on the board’s website.

9.10.

Article 10(2) of the Regulations provides that a board may treat any objection or
representation as not made where it receives the relevant notice of objection or
representation after the date specified by the board under regulation 6(4) referred to
in section 9.8 above.

9.11.

Article 10(3) of the Regulations provides that where a board considers that there are
good reasons not to treat an objection or representation as not made despite its
being entitled to do so under regulation 10(2) referred to above, the board is to
consider whether it is in the interests of justice to postpone or adjourn the hearing at
which the application in question is to be determined.
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9.12.

In terms of the Board’s published process for hearings, persons submitting
objections or representations may be heard by the Board. Accordingly, the persons
who have submitted the objections or representations referred to at section 7.2.
above have been invited to attend or be represented at the hearing to speak to their
submissions.

9.13.

The submission of two additional photographs from Mr J Colin King attached as
Appendix 6 to this report was received within one day after the date specified by the
Board. However, Mr King lodged a substantive objection within the period specified
by the Board and the additional photographs are regarded as forming part of that
objection.

9.14.

The submission from Mr W E Sutherland attached as Appendix 7 to this report was
received five days after the date specified by the Board. A preliminary consideration
therefore is whether the Board wishes to consider Mr Sutherland’s late submission.

9.15.

Sensitive personal information relating to a third party, which is not directly relevant
to the determination of the application under consideration, has been redacted from
the public copy of Appendix 7. The applicant’s agent has been provided with the
redacted copy of Appendix 7.

9.16.

The Board will need to consider, at an early stage, whether it wishes to hear
submissions from Mr Sutherland regarding the reasons for the late submission of his
representation. Mr Sutherland has been invited to attend or be represented at the
meeting to explain the reasons for the late submission.

10. Contact Officers

Gavin Mitchell, Clerk to the Board, extension 2233, email
gavin.mitchell@orkney.gov.uk.

Elaine Sinclair, Legal Clerk, extension 2232, email elaine.sinclair-
hill@orkney.gov.uk.

11. Appendices

Appendix 1: Layout plan of the premises.
Appendix 2: objection from Mr and Mrs Mike Laing received on 20 March 2019.

Appendix 3: objection from Graeme Clark, Clark Optometrists Ltd received on 21
March 2019.
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Appendix 4: objection from Ms Louise Mowat received on 21 March 2019.

Appendix 5: objection from Mr J Colin King on behalf of himself and Mrs Jessie M D
King received on 21 March 2019.

Appendix 6: two additional photographs from Mr J Colin King received on 22 March
2019.

Appendix 7: submission from Mr W E Sutherland received on 26 March 2019.
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